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THE ROLE OF SUPRA-CONSTITUTIONAL RULES IN RESTRICTING THE
ORIGINAL CONSTITUENT POWER: AN ANALYTICAL STUDY

Isam Saeed Abed Ealobeidi
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Abstract. The original constituent power of the democratic system belongs to the people, whether exercised directly
through the referendum or indirectly through the constituent or legislative assemblies, and this authority has the function of
abrogating the constitution and drafting a new constitutional document for the country. This raises a major problem related
to concerns about the deviation of this power or the misuse of its constituent power, especially if we know that most of the
traditional constitutional jurisprudence goes to the fact that the original constituent power falls outside the constitutional or
legal system, then it is not restricted by prior legal rules which means that it has absolute discretionary power, that is, fully
free when drafting the constitutional document, in contrast to the derivative constituent power that is bound by substantive
or procedural constitutional restrictions necessary to amend the constitution. This study aims to reconsider the traditional
concept of the nature of the original constituent power so that it can be restricted by the supra-constitutional rules which are
represented by the rules of public international law and basic principles of constitutionalism and the inherent limitations to
the concept of this authority and the prevailing ideology in society. In the face of the difficulty of agreeing on the
supremacy of these rules on the constitutional document. However, the Islamic countries can get out of this impasse by
restricting the original constituent power to the provisions of full and supreme Islamic Sharia as long as these provisions
are fixed in the book and the Sunnah in contrast to the natural law that is characterized by lack, ambiguity and lack of
determination , For this reason, the study reached the necessity of activating the supervision of this authority, as popular
control over its importance is no longer sufficient to ensure non-deviation, but rather national or international judicial
oversight is required to achieve the desired goal.

Keywords: Supra-constitutional rules, Original constituent power, Divine constitution, Natural law, Prohibition clause,
International Constitutional Law, International Constitutional Court, Ideology.
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